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IN THE COURT OF THE SPECIAL JUDGE::::UDALGURI 

 

Present : C.B. Gogoi, 

Special Judge, 

Udalguri. 

 

SPL (POCSO) 14/2020 

 

 

State of Assam 

-Vs- 

Biru Baraik…………Accused. 

 

For the Prosecution  :  Mr. Arabinda Basumatary, Public Prosecutor. 

For the Accused       : Manoj Deka, Learned Advocate. 

 

Date of Evidence    : 20-01-2021 

Date of argument   : 20-01-2021 

Date of judgment   : 20-01-2021 

 

J U D G M E N T 

 

1.   The prosecution case in brief is that on 07-11-2019, one Smt. Rita 

Baraik lodged an FIR in Orang Police station alleging inter alia that on 27-

10-19 her minor daughter(x) visited the house of her uncle at Nichilamari 

village of Orang for a social visit but on 03-11-19 at midnight she 

disappeared from there following which they made search of her but could 

not trace her out. However, came to know that accused Biru Baraik named 

in the FIR allegedly kidnapped her. Hence, the case. 
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2.              Following the information Police registered a case being Orang PS 

case No. 106/19 U/S 366 IPC and investigated the case. 

 

3.             During the course of investigation, Police visited the PO, drew 

sketch map, recorded the statement of the witnesses U/S 161 Cr.P.C., sent 

the victim girl for medical examination, got her statement recorded before 

Magistrate U/S 164 Cr.P.C. and finally on completion of investigation, laid 

the charge-sheet against the accused U/S 366 IPC and section 6 of POCSO 

Act.  

 

4.             On receipt of the charge sheet, a case being Special POCSO 14/20 

was registered. Since accused was in custody after due compliance of 

section 207 Cr.P.C framed formal charge U/S 366/376(1) IPC and section 6 

of POCSO Act. The charges on being and read over and explained, accused 

pleaded not guilty and claimed to be tried. 

 

5.   In order to bring home the charges, prosecution has examined only 

2 witnesses namely the informant and the alleged victim as PW1 and PW2 

respectively. However given the quality of evidence adduced by the star 

witnesses namely the informant and the alleged victim, sensing the futility 

of proceeding further with the case, giving an opportunity of hearing to 

learned PP further prosecution evidence stands closed. 

 

6.             Examination of accused under Section 313 Cr.P.C. stands dispense 

with in view of lack of implicating materials. The plea of accused is 

complete denial of the prosecution case and on being asked accused 

declined to enter upon defence. 

 

7.   POINTS FOR DETERMINATION 

(I). Whether on 03-11-2019, at midnight accused induced the victim girl(x) 

to go with him from the house of her uncle at midnight with intent to 

cause the girl to be secretly or wrongly confined or that she may be forced 



3 
 

to illicit intercourse with him  and thereby committed an offence  

punishable under Section 366(A) IPC.? 

 

(II).  Whether  on the same day and time accused committed rape on the 

victim girl(x) and thereby committed an offence punishable under Section 

376(1) IPC.? 

 

(III).  Whether  on the same day and time accused committed penetrating 

sexual assault on the minor victim girl(x) and thereby committed an 

offence punishable under Section 6 of POCSO Act? 

 

 

DISCUSSION, DECISION AND REASONS THEREOF: 

 

8.            I have heard arguments advanced by the learned counsel 

appearing for both sides and also gone through the evidences on record 

for coming to a logical conclusion in the case.  

 

9.            On careful perusal of the evidence of the informant who is the 

mother of the alleged victim girl as well as the evidence of victim girl, it 

transpires that there was no such inducement, threat or coercion on the 

part of the accused to compel the victim girl to go with him with intend 

that she may be wrongfully or secretly confined or knowing it to be likely 

that she will be forced or seduced to illicit intercourse with him or with 

another person because the victim girl in her deposition in no uncertain 

terms stated that she eloped with accused on her own volition not because 

of the reasons of inducement, threat or coercion on the part of the accused 

but  because of her subsisting love affairs with accused for last one year. 

The contents of FIR and the deposition of PW1 and PW2, the informant 

and the victim made it clear that the victim girl in the pretext of giving a 

social visit to the house of her uncle eloped with accused at midnight which 

clearly establish the fact that unless and until the victim has the won will it 
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is well neigh impossible on the part of the accused to take the victim girl 

from the house of her uncle that too at midnight. Had she been sleeping 

accused might have to call her by shouting or to knock the door of the 

house thereby there is possibility of other family members getting up from 

their sleep or had there been force or coercion the girl might have raised 

alarm but as it found everything happened in a pre planned manner which 

shows the voluntariness on the part of the victim girl. This fact has been 

fortified by the statement given by the victim girl before the Magistrate 

under section 164 Cr.P.C at the first opportunity wherein she clearly stated 

the she eloped with accused on her sweet will as a result of her affairs with 

the accused. Moreover, the girl has not stated anything in Court about 

having any forceful physical relation with accused person. Neither the 

informant nor the victim have also been able to state the date of birth of 

the girl which remain obscure. Therefore, it is crystal clear that there is no 

forceful physical relation with the victim girl and as such the ingredients of 

the offenses U/S 366/376(1) IPC are not at all established in the present 

case. In the same reason, the offence U/S 6 of POCSO Act is also not 

established because of the fact that the minority of the victim girl remain a 

vex question and undetermined because none of PW1 And PW2 have been 

able to state the actual age of the girl and of having any penetrating 

sexual assault on her by accused. 

 

10.            Since, the vital prosecution witnesses namely the informant and 

the victim have not been able to substantiate the case, so this Court do not 

consider it appropriate to go ahead with recording evidence of remaining 

witnesses which will in final count will result in nothing but futility at the 

cost of valuable time and energy of Court for no useful purpose.  

 

11.            In the backdrop of the case and the reasons discussed above 

threat bear, it is but the finding of this Court that prosecution has not been 

able to bring home the guilt of the accused U/S 366/376(1) IPC and 

section 6 of POCSO Act so as to sustain conviction. 
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12.             In the result this Court has no option but to acquit the accused 

person Bilu Baraik from the charges afore stated on the ground of 

insufficient materials and set the accused at liberty forthwith.  

 

13.             Let a copy of this judgment be sent to learned DM, Udalguri as 

provided U/S 365 Cr.P.C 

 

14.             Judgment signed, delivered and pronounced in the open court 

today the 20th day of January, 2021. 

 

Dictated and corrected by me. 
 
 
 
(C.B. Gogoi)         (C.B.Gogoi) 
Special Judge,       Special Judge, 
  Udalguri.           Udalguri.  
   
    
APPENDIX: 

 

A)Prosecution witnesses: 

 

i) PW1   Rita Baraik 

ii)PW2   Victim. 

 

B)Defence witness: Nil.  

 

C)Exhibits: 

i) Ext.1  FIR. 

 ii) Ext.2  Victim statement u/s 164 Cr.P.C. 

 

 Dictated and corrected by me. 

 

 

Special Judge, 

    Udalguri 
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